© 0 9 & »n M W N =

N N NN N N N N = o e e e e e e e
N N LAWY= O 0 0NN N RN = O

LEGISLATIVE GENERAL COUNSEL H.B. 409
¢, Approved for Filing: R.M. Bradway &
¢ 02-25-1910:29 AM &
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STATE OF UTAH
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Senate Sponsor: Ann Millner

LONG TITLE
General Description:

This bill amends provisions related to the Utah Schools for the Deaf and the Blind.
Highlighted Provisions:

This bill:

» defines terms;

» amends provisions regarding when the Utah Schools for the Deaf and the Blind is

the local education agency of record for a student;

» amends reporting requirements;

» amends provisions related to eligibility for a student to receive services from the

Utah Schools for the Deaf and the Blind;

» amends provisions related to school district and charter school cost-sharing with the

Utah Schools for the Deaf and the Blind;

» amends provisions related to the applicability of the procurement code to the Utah

Schools for the Deaf and the Blind, including provisions related to:

e the applicable rulemaking authority for the Utah Schools for the Deaf and the

Blind; and
e requirements related to the purchase of goods and services from the Utah
Correctional Industries Division; and

» makes technical and conforming changes.
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Money Appropriated in this Bill:
None

Other Special Clauses:
None

Utah Code Sections Affected:

AMENDS:
53E-8-102, as renumbered and amended by Laws of Utah 2018, Chapter 1
53E-8-201, as renumbered and amended by Laws of Utah 2018, Chapter 1
53E-8-204, as renumbered and amended by Laws of Utah 2018, Chapter 1
53E-8-401, as renumbered and amended by Laws of Utah 2018, Chapter 1
53E-8-403, as renumbered and amended by Laws of Utah 2018, Chapter 1
53E-8-406, as renumbered and amended by Laws of Utah 2018, Chapter 1
53E-8-407, as renumbered and amended by Laws of Utah 2018, Chapter 1
53E-8-409, as renumbered and amended by Laws of Utah 2018, Chapter 1
53E-8-410, as renumbered and amended by Laws of Utah 2018, Chapter 1
63G-6a-103, as last amended by Laws of Utah 2018, Second Special Session, Chapter

63G-6a-804, as last amended by Laws of Utah 2013, Chapter 445

Be it enacted by the Legislature of the state of Utah:

Section 1. Section S3E-8-102 is amended to read:

53E-8-102. Definitions.

As used in this chapter:

(1) "Advisory council" means the Advisory Council for the Utah Schools for the Deaf
and the Blind.

(2) "Alternate format" includes braille, audio, [or] digital text, or large print.

(3) "Associate superintendent" means:

(a) the associate superintendent of the Utah School for the Deaf; or

(b) the associate superintendent of the Utah School for the Blind.

(4) "Blind" means:

(a) if the person is three years of age or older but younger than 22 years of age, having
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a visual impairment that, even with correction, adversely affects educational performance or
substantially limits one or more major life activities; and

(b) if the person is younger than three years of age, having a visual impairment.

(5) "Blindness" means an impairment in vision in which central visual acuity:

(a) does not exceed 20/200 in the better eye with correcting lenses; or

(b) 1s accompanied by a limit to the field of vision in the better eye to such a degree
that its widest diameter subtends an angle of no greater than 20 degrees.

(6) "Board" means the State Board of Education.

(7) "Cortical visual impairment" means a [neurotogteal-visuatdisorder]| cortical or
cerebral visual impairment:

(a) that:

(1) affects the visual cortex or visual tracts of the brain;

(i1) is caused by damage to the visual pathways to the brain;

(i11) affects a person's visual discrimination, acuity, processing, and interpretation; and

(iv) is often present in conjunction with other disabilities or eye conditions that cause
visual impairment; and

(b) in which the eyes and optic nerves of the affected person appear normal and the
person's pupil responses are normal.

(8) "Deaf" means:

(a) if the person is three years of age or older but younger than 22 years of age, having
hearing loss, whether permanent or fluctuating, that, even with amplification, adversely affects
educational performance or substantially limits one or more major life activities; and

(b) if the person is younger than three years of age, having hearing loss.

(9) "Deatblind" means:

(a) if the person is three years of age or older but younger than 22 years of age:

(1) deaf;

(i1) blind; and

(i11) having hearing loss and visual impairments that cause such severe communication
and other developmental and educational needs that the person cannot be accommodated in
special education programs solely for students who are deaf or blind; or

(b) if the person is younger than three years of age, having both hearing loss and vision
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90  impairments that are diagnosed as provided in Section 53E-8-401.

91 (10) "Deafness" means a hearing loss so severe that the person is impaired in
92  processing linguistic information through hearing, with or without amplification.

93
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112 [(F)—asoctal-worker;or]
113 [(6)atow vistorrspectalist:]
114 (11) "Educator" means an individual who is:
115 (a) licensed by the state board under Section 53E-6-201; or
116 (b) credentialed by the governing body of the individual's area of professional practice.
117 (12) "Functional blindness" means a disorder in which the physical structures of the

118  eye may be functioning, but the person does not attend to, examine, utilize, or accurately
119  process visual information.

120 (13) "Functional hearing loss" means a central nervous system impairment that results
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in abnormal auditory perception, including an auditory processing disorder or auditory
neuropathy/dys-synchrony, in which parts of the auditory system may be functioning, but the
person does not attend to, respond to, localize, utilize, or accurately process auditory
information.

(14) "Hard of hearing" means having a hearing loss, excluding deafness.

(15) "Individualized education program" or "[EP" means:

(a) a written statement for a student with a disability that is developed, reviewed, and
revised in accordance with the Individuals with Disabilities Education Act, 20 U.S.C. Sec.
1400 et seq.; or

(b) an individualized family service plan developed:

(1) for a child with a disability who is younger than three years of age; and

(i1) in accordance with the Individuals with Disabilities Education Act, 20 U.S.C. Sec.
1400 et seq.

(16) "LEA" means a local education agency that has administrative control and
direction for public education.

(17) "LEA of record" means the school district of residence of a student as determined
under Section 53G-6-302.

(18) "Low vision" means an impairment in vision in which:

(a) visual acuity is at 20/70 or worse; [or]

(b) the visual field is reduced to less than 20 degrees|[-];

(¢) even with correction, educational performance is affected; or

(d) at least one major life activity is substantially limited.

(19) "Parent Infant Program" means a program at the Utah Schools for the Deaf and the
Blind that provides services:

(a) through an interagency agreement with the Department of Health to children
younger than three years of age who are deaf, blind, or deafblind; and

(b) to children younger than three years of age who are deafblind through Deafblind
Services of the Utah Schools for the Deaf and the Blind.

(20) "Section 504" means Section 504 of the Rehabilitation Act of 1973.

(21) "Section 504 accommodation plan" means a plan developed pursuant to Section

504 of the Rehabilitation Act of 1973, as amended, to provide appropriate accommodations to
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152 anindividual with a disability to ensure access to major life activities.

153 (22) "Superintendent" means the superintendent of the Utah Schools for the Deaf and
154  the Blind.
155 (23) "Visual impairment" includes partial sightedness, low vision, blindness, cortical

156  visual impairment, functional blindness, and degenerative conditions that lead to blindness or

157  severe loss of vision.

158 Section 2. Section 53E-8-201 is amended to read:

159 53E-8-201. Utah Schools for the Deaf and the Blind created -- Designated LEA --
160  Services statewide.

161 (1) The Utah Schools for the Deaf and the Blind is created as a single public school
162  agency that includes:

163 (a) the Utah School for the Deaf;

164 (b) the Utah School for the Blind;

165 (c) programs for students who are deafblind; and

166 (d) the Parent Infant Program.

167 (2) Under the general control and supervision of the board, consistent with the board's

168  constitutional authority, the Utah Schools for the Deaf and the Blind:

169 (a) may provide services to students statewide:
170 (1) who are deaf, blind, or deafblind; or
171 (i1) who are neither deaf, blind, nor deafblind, if allowed under rules of the board

172 established pursuant to Section 53E-8-401; and

173 (b) shall serve as the designated LEA for a student and assume the responsibilities of
174  providing services as prescribed through the student's IEP or Section 504 accommodation plan
175  when the [student's

176  and-the Bhnd-determmme] team that develops the student's IEP or Section 504 accommodation
177  plan determines that the student be placed at the Utah Schools for the Deaf and the Blind.

178 (3) When the Utah Schools for the Deaf and the Blind becomes a student's designated
179  LEA, the LEA of record and the Utah Schools for the Deaf and the Blind shall ensure that all

180  rights and requirements regarding individual student assessment, eligibility, services,

181  placement, and procedural safeguards provided through the Individuals with Disabilities
182  Education Act, 20 U.S.C. Sec. 1400 et seq. and Section 504 of the Rehabilitation Act of 1973,
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as amended, remain in force.

(4) Nothing in this section diminishes the responsibility of a student's LEA of record
for the education of the student as provided in Chapter 7, Part 2, Special Education Program.

Section 3. Section S3E-8-204 is amended to read:

S3E-8-204. Authority of the State Board of Education -- Rulemaking --
Superintendent -- Advisory Council.

(1) The State Board of Education is the governing board of the Utah Schools for the
Deaf and the Blind.

(2) (a) The board shall appoint a superintendent for the Utah Schools for the Deaf and
the Blind.

(b) The board shall make rules in accordance with Title 63G, Chapter 3, Utah
Administrative Rulemaking Act, regarding the qualifications, terms of employment, and duties
of the superintendent for the Utah Schools for the Deaf and the Blind.

(3) The superintendent shall:

(a) subject to the approval of the board, appoint an associate superintendent to
administer the Utah School for the Deaf based on:

(1) demonstrated competency as an expert educator of deaf persons; and

(i) knowledge of school management and the instruction of deaf persons;

(b) subject to the approval of the board, appoint an associate superintendent to
administer the Utah School for the Blind based on:

(1) demonstrated competency as an expert educator of blind persons; and

(i1) knowledge of school management and the instruction of blind persons, including an
understanding of the unique needs and education of deafblind persons.

(4) (a) The board shall:

(1) establish an Advisory Council for the Utah Schools for the Deaf and the Blind and
appoint no more than 11 members to the advisory council;

(i1) make rules in accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, regarding the operation of the advisory council; and

(i11) receive and consider the advice and recommendations of the advisory council but
is not obligated to follow the recommendations of the advisory council.

(b) The advisory council described in Subsection (4)(a) shall include at least:
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(1) two members who are blind;

(i1) two members who are deaf; and

(ii1) two members who are deafblind or parents of a deafblind child.

(5) The board shall approve the annual budget and expenditures of the Utah Schools
for the Deaf and the Blind.

(6) (a) On or before the November interim meeting each year, the board shall report to
the Education Interim Committee on the Utah Schools for the Deaf and the Blind.

(b) The board shall ensure that the report described in Subsection (6)(a) includes:

(i) a financial report;

(11) a report on Utah Schools for the Deaf and the Blind programs and activities; and

(111) a report of student academic performance.
Section 4. Section 53E-8-401 is amended to read:
53E-8-401. Eligibility for services of the Utah Schools for the Deaf and the Blind.

(1) Except as provided in Subsections (3), (4), and (5), [aperson] an individual is
eligible to receive services of the Utah Schools for the Deaf and the Blind if the [person]
individual is:

(a) aresident of Utah;

(b) younger than 22 years of age;

(c) referred to the Utah Schools for the Deaf and the Blind by [theperson's]:

(1) the individual's school district of residence [or];

(i1) alocal early intervention program; [and] or

(111) if the referral is consistent with the Individual with Disabilities Education Act, 20
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U.S.C. Sec 1400 et seq., the Parent Infant Program; and
(d) 1identified as deaf, blind, or deafblind through:

(1) the special education eligibility determination process; or

(i1) the Section 504 eligibility determination process.
(2) (a) In [dragnosingaperson| determining eligibility for an individual who is younger
than age three [who] and is deafblind, the following information may be used:

(1) opthalmological and audiological documentation;

(i1) functional vision or hearing assessments and evaluations; or

(ii1) informed clinical opinion conducted by a person with expertise in deafness,
blindness, or deafblindness.

(b) Informed clinical opinion shall be:

(1) included in the determination of eligibility when documentation is incomplete or not
conclusive; and

(i1) based on pertinent records related to the individual's current health status and
medical history, an evaluation and observations of the individual's level of sensory functioning,
and the needs of the family.

(3) (a) A student who qualifies for special education shall have services and placement
determinations made through the IEP process.

(b) A student who qualifies for accommodations under Section 504 shall have services

and placement determinations made through the Section 504 team process.

(4) (a) A nonresident may receive services of the Utah Schools for the Deaf and the

Blind in accordance with rules of the board.

(b) The rules shall require the payment of tuition for services provided to a
nonresident.

(5) An individual is eligible to receive services from the Utah Schools for the Deaf and
the Blind under circumstances described in Section 53E-8-408.

(6) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, and
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this chapter, the board:

(a) shall make rules that determine the eligibility of students to be served by the Utah
Schools for the Deaf and the Blind; and

(b) may make rules to allow a resident of Utah who is neither deaf, blind, nor deafblind
to receive services of the Utah Schools for the Deaf and the Blind if the [stadent] resident is
younger than 22 years of age.

Section 5. Section S3E-8-403 is amended to read:

53E-8-403. Educational programs.

(1) The Utah Schools for the Deaf and the Blind shall provide an educational program
for a student:

(a) based on assessments of the student's abilities; and

(b) in accordance with the student's IEP or Section 504 accommodation plan.

(2) If a student's ability to access the core curriculum is impaired primarily due to a

severe sensory loss and requires intensive sensory-based instruction or services, the Utah

Schools for the Deaf and the Blind shall provide an educational program that will enable the
student, with accommodations, to access the core curriculum.

(3) The Utah Schools for the Deaf and the Blind shall provide instruction in Braille to
students who are blind as required by Chapter 7, Part 3, Braille Requirements for Blind
Students.

Section 6. Section S3E-8-406 is amended to read:

53E-8-406. Programs for deafblind individuals -- State deafblind education
specialist.

(1) The board shall adopt policies and programs for providing appropriate educational
services to individuals who are deafblind.

(2) Except as provided in Subsection (4), the board shall designate an employee who
holds a deafblind [eertifreatron] credential issued by the state board or equivalent training and

expertise to:

(a) act as a resource coordinator for the board on public education programs designed
for individuals who are deafblind;

(b) facilitate the design and implementation of professional development programs to

assist school districts, charter schools, and the Utah Schools for the Deaf and the Blind in

-10 -
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meeting the educational needs of those who are deafblind; and

(c) facilitate the design of and assist with the implementation of one-on-one
intervention programs in school districts, charter schools, and at the Utah Schools for the Deaf
and the Blind for those who are deafblind, serving as a resource for, or team member of,
individual IEP teams.

(3) The board may authorize and approve the costs of an employee to obtain a

deafblind [eerttfreatron] credential issued by the state board or equivalent training and expertise

to qualify for the position described in Subsection (2).

(4) The board may contract with a third party for the services required under
Subsection (2).

Section 7. Section 53E-8-407 is amended to read:

53E-8-407. Educational Enrichment Program for Deaf, Hard of Hearing, Blind,
and Visually Impaired Students -- Funding for the program.

(1) There is established the Educational Enrichment Program for Deaf, Hard of
Hearing, [and] Blind, and Visually Impaired Students.

(2) The purpose of the program is to provide opportunities that will, in a family
friendly environment, enhance the educational services required for deaf, hard of hearing,

blind, visually impaired, or deafblind students.

(3) The advisory council shall make recommendations to the state board regarding the
design and [tmplement] implementation of the program[;subjectto-theapprovatby theboard].

(4) The program shall be funded from the [mterestand-dividendsderrved| revenue
distributed from the permanent funds created for the Utah Schools for the Deaf and the Blind

pursuant to Section 12 of the Utah Enabling Act and distributed by the director of the School
and Institutional Trust Lands Administration under Section 53C-3-103.

Section 8. Section S3E-8-409 is amended to read:

S53E-8-409. Instructional Materials Access Center -- Board to make rules.

(1) The board shall collaborate with the Utah Schools for the Deaf and the Blind,
school districts, and charter schools in establishing the Utah State Instructional Materials
Access Center to provide students with print disabilities access to instructional materials in
alternate formats in a timely manner.

(2) The board shall make rules, in accordance with Title 63G, Chapter 3, Utah

-11 -
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338  Administrative Rulemaking Act, to:

339 (a) establish the Utah State Instructional Materials Access Center;

340 (b) define how [theEducattonal Resource-€enter-at] the Utah Schools for the Deaf and
341  the Blind shall collaborate in the operation of the Utah State Instructional Materials Access
342  Center;

343 (c) specify procedures for the operation of the Utah State Instructional Materials
344 Access Center, including procedures to:

345 (1) identify students who qualify for instructional materials in alternate formats; and
346 (i1) distribute and store instructional materials in alternate formats; and

347

348

349 [te)] (d) require textbook publishers, as a condition of contract, to provide electronic

350 file sets in conformance with the National Instructional Materials Accessibility Standard.

351 Section 9. Section S3E-8-410 is amended to read:
352 S53E-8-410. School districts to provide class space for deaf and blind programs.
353 [(D] A school district with students who reside within the school district's boundaries

354  and are served by the Utah Schools for the Deaf and the Blind shall[+] make a good faith effort
355  to provide the Utah Schools for the Deaf and the Blind with space required for programs
356  offered by the Utah Schools for the Deaf and the Blind.

357 [(@)—furnish-the-schools-with-spacerequired-fo

358

359

360

361

362  schoots:]

363 Section 10. Section 63G-6a-103 is amended to read:
364 63G-6a-103. Definitions.

365 As used in this chapter:

366 (1) "Applicable rulemaking authority" means:

367 (a) for a legislative procurement unit, the Legislative Management Committee;
368 (b) for a judicial procurement unit, the Judicial Council;

-12 -
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(c) (1) only to the extent of the procurement authority expressly granted to the
procurement unit by statute:

(A) for the building board or the Division of Facilities Construction and Management,
created in Section 63A-5-201, the building board;

(B) for the Office of the Attorney General, the attorney general; and

(C) for the Department of Transportation created in Section 72-1-201, the executive
director of the Department of Transportation; and

(i1) for each other executive branch procurement unit, the board;

(d) for a local government procurement unit:

(1) the legislative body of the local government procurement unit; or

(i1) an individual or body designated by the legislative body of the local government
procurement unit;

(e) for a school district or a public school, the board, except to the extent of a school
district's own nonadministrative rules that do not conflict with the provisions of this chapter;

(f) for a state institution of higher education described in:

(1) Subsections 53B-1-102(1)(a) and (c), the State Board of Regents; or

(i) Subsection 53B-1-102(1)(b), the Utah System of Technical Colleges Board of
Trustees;

(g) for the State Board of Education[;] or the Utah Schools for the Deaf and the Blind,
the State Board of Education;

(h) for a public transit district, the chief executive of the public transit district;

(1) for a local district other than a public transit district or for a special service district:

(1) before January 1, 2015, the board of trustees of the local district or the governing
body of the special service district; or

(i1) on or after January 1, 2015, the board, except to the extent that the board of trustees
of the local district or the governing body of the special service district makes its own rules:

(A) with respect to a subject addressed by board rules; or

(B) that are in addition to board rules;

(j) for the Utah Communications Authority, established in Section 63H-7a-201, the
Utah Communications Authority Board, created in Section 63H-7a-203; or

(k) for any other procurement unit, the board.

- 13-
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(2) "Approved vendor" means a person who has been approved for inclusion on an
approved vendor list through the approved vendor list process.

(3) "Approved vendor list" means a list of approved vendors established under Section
63G-6a-507.

(4) "Approved vendor list process" means the procurement process described in
Section 63G-6a-507.

(5) "Bidder" means a person who submits a bid or price quote in response to an
invitation for bids.

(6) "Bidding process" means the procurement process described in Part 6, Bidding.

(7) "Board" means the Utah State Procurement Policy Board, created in Section
63G-6a-202.

(8) "Building board" means the State Building Board, created in Section 63A-5-101.

(9) "Change directive" means a written order signed by the procurement officer that
directs the contractor to suspend work or make changes, as authorized by contract, without the
consent of the contractor.

(10) "Change order" means a written alteration in specifications, delivery point, rate of
delivery, period of performance, price, quantity, or other provisions of a contract, upon mutual
agreement of the parties to the contract.

(11) "Chief procurement officer" means the chief procurement officer appointed under
Subsection 63G-6a-302(1).

(12) "Conducting procurement unit" means a procurement unit that conducts all
aspects of a procurement:

(a) except:

(1) reviewing a solicitation to verify that it is in proper form; and

(i1) causing the publication of a notice of a solicitation; and

(b) including:

(i) preparing any solicitation document;

(i1) appointing an evaluation committee;

(ii1) conducting the evaluation process, except as provided in Subsection
63G-6a-707(6)(b) relating to scores calculated for costs of proposals;

(iv) selecting and recommending the person to be awarded a contract;

- 14 -
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(v) negotiating the terms and conditions of a contract, subject to the issuing
procurement unit's approval; and

(vi) contract administration.

(13) "Conservation district" means the same as that term is defined in Section
17D-3-102.

(14) "Construction":

(a) means services, including work, and supplies for a project for the construction,
renovation, alteration, improvement, or repair of a public facility on real property; and

(b) does not include services and supplies for the routine, day-to-day operation, repair,
or maintenance of an existing public facility.

(15) "Construction manager/general contractor":

(a) means a contractor who enters into a contract:

(1) for the management of a construction project; and

(i1) that allows the contractor to subcontract for additional labor and materials that are
not included in the contractor's cost proposal submitted at the time of the procurement of the
contractor's services; and

(b) does not include a contractor whose only subcontract work not included in the
contractor's cost proposal submitted as part of the procurement of the contractor's services is to
meet subcontracted portions of change orders approved within the scope of the project.

(16) "Construction subcontractor":

(a) means a person under contract with a contractor or another subcontractor to provide
services or labor for the design or construction of a construction project;

(b) includes a general contractor or specialty contractor licensed or exempt from
licensing under Title 58, Chapter 55, Utah Construction Trades Licensing Act; and

(c) does not include a supplier who provides only materials, equipment, or supplies to a
contractor or subcontractor for a construction project.

(17) "Contract" means an agreement for a procurement.

(18) "Contract administration" means all functions, duties, and responsibilities
associated with managing, overseeing, and carrying out a contract between a procurement unit
and a contractor, including:

(a) implementing the contract;
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(b) ensuring compliance with the contract terms and conditions by the conducting
procurement unit and the contractor;

(c) executing change orders;

(d) processing contract amendments;

(e) resolving, to the extent practicable, contract disputes;

(f) curing contract errors and deficiencies;

(g) terminating a contract;

(h) measuring or evaluating completed work and contractor performance;

(1) computing payments under the contract; and

(j) closing out a contract.

(19) "Contractor" means a person who is awarded a contract with a procurement unit.

(20) "Cooperative procurement" means procurement conducted by, or on behalf of:

(a) more than one procurement unit; or

(b) a procurement unit and a cooperative purchasing organization.

(21) "Cooperative purchasing organization" means an organization, association, or
alliance of purchasers established to combine purchasing power in order to obtain the best
value for the purchasers by engaging in procurements in accordance with Section 63G-6a-2105.

(22) "Cost-plus-a-percentage-of-cost contract" means a contract under which the
contractor is paid a percentage of the total actual expenses or costs in addition to the
contractor's actual expenses or costs.

(23) "Cost-reimbursement contract" means a contract under which a contractor is
reimbursed for costs which are allowed and allocated in accordance with the contract terms and
the provisions of this chapter, and a fee, if any.

(24) "Days" means calendar days, unless expressly provided otherwise.

(25) "Definite quantity contract" means a fixed price contract that provides for a
specified amount of supplies over a specified period, with deliveries scheduled according to a
specified schedule.

(26) "Design professional" means:

(a) an individual licensed as an architect under Title 58, Chapter 3a, Architects
Licensing Act; or

(b) an individual licensed as a professional engineer or professional land surveyor
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under Title 58, Chapter 22, Professional Engineers and Professional Land Surveyors Licensing
Act.

(27) "Design professional procurement process" means the procurement process
described in Part 15, Design Professional Services.

(28) "Design-build" means the procurement of design professional services and
construction by the use of a single contract.

(29) "Design professional services" means:

(a) professional services within the scope of the practice of architecture as defined in
Section 58-3a-102;

(b) professional engineering as defined in Section 58-22-102; or

(c) master planning and programming services.

(30) "Director" means the director of the division.

(31) "Division" means the Division of Purchasing and General Services, created in
Section 63A-2-101.

(32) "Educational procurement unit" means:

(a) aschool district;

(b) a public school, including a local school board or a charter school;

(c) the Utah Schools for the Deaf and Blind;

(d) the Utah Education and Telehealth Network;

(e) an institution of higher education of the state described in Section 53B-1-102; or

(f) the State Board of Education.

(33) "Established catalogue price" means the price included in a catalogue, price list,
schedule, or other form that:

(a) is regularly maintained by a manufacturer or contractor;

(b) is published or otherwise available for inspection by customers; and

(c) states prices at which sales are currently or were last made to a significant number
of any category of buyers or buyers constituting the general buying public for the supplies or
services involved.

(34) "Executive branch procurement unit" means a department, division, office,
bureau, agency, or other organization within the state executive branch.

(35) "Fixed price contract" means a contract that provides a price, for each
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procurement item obtained under the contract, that is not subject to adjustment except to the
extent that:

(a) the contract provides, under circumstances specified in the contract, for an
adjustment in price that is not based on cost to the contractor; or

(b) an adjustment is required by law.

(36) "Fixed price contract with price adjustment" means a fixed price contract that
provides for an upward or downward revision of price, precisely described in the contract, that:

(a) 1s based on the consumer price index or another commercially acceptable index,
source, or formula; and

(b) is not based on a percentage of the cost to the contractor.

(37) "Grant" means an expenditure of public funds or other assistance, or an agreement
to expend public funds or other assistance, for a public purpose authorized by law, without
acquiring a procurement item in exchange.

(38) "Head of a procurement unit" means:

(a) for a legislative procurement unit, any person designated by rule made by the
applicable rulemaking authority;

(b) for an executive branch procurement unit:

(1) the director of the division; or

(i1) any other person designated by the board, by rule;

(c) for a judicial procurement unit:

(1) the Judicial Council; or

(i1) any other person designated by the Judicial Council, by rule;

(d) for a local government procurement unit:

(1) the legislative body of the local government procurement unit; or

(i1) any other person designated by the local government procurement unit;

(e) for a local district other than a public transit district, the board of trustees of the
local district or a designee of the board of trustees;

(f) for a special service district, the governing body of the special service district or a
designee of the governing body;

(g) for alocal building authority, the board of directors of the local building authority

or a designee of the board of directors;
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(h) for a conservation district, the board of supervisors of the conservation district or a
designee of the board of supervisors;

(1) for a public corporation, the board of directors of the public corporation or a
designee of the board of directors;

(j) for a school district or any school or entity within a school district, the board of the
school district, or the board's designee;

(k) for a charter school, the individual or body with executive authority over the charter
school, or the individual's or body's designee;

(1) for an institution of higher education described in Section 53B-2-101, the president
of the institution of higher education, or the president's designee;

(m) for a public transit district, the board of trustees or a designee of the board of
trustees;

(n) for the State Board of Education, the State Board of Education or a designee of the
State Board of Education; or

(o) for the Utah Communications Authority, established in Section 63H-7a-201, the
executive director of the Utah Communications Authority or a designee of the executive
director.

(39) "Immaterial error":

(a) means an irregularity or abnormality that is:

(1) a matter of form that does not affect substance; or

(i1) an inconsequential variation from a requirement of a solicitation that has no, little,
or a trivial effect on the procurement process and that is not prejudicial to other vendors; and

(b) includes:

(1) a missing signature, missing acknowledgment of an addendum, or missing copy of a
professional license, bond, or insurance certificate;

(i1) a typographical error;

(ii1) an error resulting from an inaccuracy or omission in the solicitation; and

(iv) any other error that the chief procurement officer or the head of a procurement unit
with independent procurement authority reasonably considers to be immaterial.

(40) "Indefinite quantity contract" means a fixed price contract that:

(a) is for an indefinite amount of procurement items to be supplied as ordered by a
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586  procurement unit; and

587 (b) (1) does not require a minimum purchase amount; or

588 (i) provides a maximum purchase limit.

589 (41) "Independent procurement authority" means authority granted to a procurement
590  unit under Subsection 63G-6a-106(4)(a).

591 (42) "Invitation for bids":

592 (a) means a document used to solicit:

593 (1) bids to provide a procurement item to a procurement unit; or

594 (i) quotes for a price of a procurement item to be provided to a procurement unit; and
595 (b) includes all documents attached to or incorporated by reference in a document
596  described in Subsection (42)(a).

597 (43) "Issuing procurement unit" means a procurement unit that:

598 (a) reviews a solicitation to verify that it is in proper form;

599 (b) causes the notice of a solicitation to be published; and

600 (c) negotiates and approves the terms and conditions of a contract.

601 (44) "Judicial procurement unit" means:

602 (a) the Utah Supreme Court;

603 (b) the Utah Court of Appeals;

604 (c) the Judicial Council;

605 (d) a state judicial district; or

606 (e) an office, committee, subcommittee, or other organization within the state judicial
607  branch.

608 (45) "Labor hour contract" is a contract under which:

609 (a) the supplies and materials are not provided by, or through, the contractor; and
610 (b) the contractor is paid a fixed rate that includes the cost of labor, overhead, and

611  profit for a specified number of labor hours or days.

612 (46) "Legislative procurement unit" means:

613 (a) the Legislature;

614 (b) the Senate;

615 (c) the House of Representatives;

616 (d) a staff office of the Legislature, the Senate, or the House of Representatives; or
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(e) a committee, subcommittee, commission, or other organization:

(1) within the state legislative branch; or

(i1) (A) that is created by statute to advise or make recommendations to the Legislature;

(B) the membership of which includes legislators; and

(C) for which the Office of Legislative Research and General Counsel provides staff
support.

(47) "Local building authority" means the same as that term is defined in Section
17D-2-102.

(48) "Local district" means the same as that term is defined in Section 17B-1-102.

(49) "Local government procurement unit" means:

(a) a county or municipality, and each office or agency of the county or municipality,
unless the county or municipality adopts its own procurement code by ordinance;

(b) a county or municipality that has adopted this entire chapter by ordinance, and each
office or agency of that county or municipality; or

(c) acounty or municipality that has adopted a portion of this chapter by ordinance, to
the extent that a term in the ordinance is used in the adopted portion of this chapter, and each
office or agency of that county or municipality.

(50) "Multiple award contracts" means the award of a contract for an indefinite
quantity of a procurement item to more than one person.

(51) "Multiyear contract" means a contract that extends beyond a one-year period,
including a contract that permits renewal of the contract, without competition, beyond the first
year of the contract.

(52) "Municipality" means a city, town, or metro township.

(53) "Nonadopting local government procurement unit" means:

(a) a county or municipality that has not adopted Part 16, Protests, Part 17,
Procurement Appeals Board, Part 18, Appeals to Court and Court Proceedings, and Part 19,
General Provisions Related to Protest or Appeal; and

(b) each office or agency of a county or municipality described in Subsection (53)(a).

(54) "Offeror" means a person who submits a proposal in response to a request for
proposals.

(55) "Preferred bidder" means a bidder that is entitled to receive a reciprocal preference
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648  under the requirements of this chapter.

649 (56) "Procure" means to acquire a procurement item through a procurement.
650 (57) "Procurement":
651 (a) means a procurement unit's acquisition of a procurement item through an

652  expenditure of public funds, or an agreement to expend public funds, including an acquisition
653  through a public-private partnership;
654 (b) includes all functions that pertain to the acquisition of a procurement item,

655  including:

656 (i) preparing and issuing a solicitation; and
657 (i1) (A) conducting a standard procurement process; or
658 (B) conducting a procurement process that is an exception to a standard procurement

659  process under Part 8, Exceptions to Procurement Requirements; and

660 (c) does not include a grant.

661 (58) "Procurement item" means a supply, a service, or construction.

662 (59) "Procurement officer" means:

663 (a) for a procurement unit with independent procurement authority:

664 (1) the head of the procurement unit;

665 (i1) a designee of the head of the procurement unit; or

666 (ii1) a person designated by rule made by the applicable rulemaking authority; or

667 (b) for the division or a procurement unit without independent procurement authority,

668 the chief procurement officer.

669 (60) "Procurement unit":

670 (a) means:

671 (1) alegislative procurement unit;

672 (i1) an executive branch procurement unit;

673 (i11) a judicial procurement unit;

674 (iv) an educational procurement unit;

675 (v) the Utah Communications Authority, established in Section 63H-7a-201;
676 (vi) alocal government procurement unit;

677 (vii) alocal district;

678 (viii) a special service district;
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(ix) a local building authority;

(x) a conservation district;

(xi) a public corporation; or

(xii) a public transit district; and

(b) does not include a political subdivision created under Title 11, Chapter 13,
Interlocal Cooperation Act.

(61) "Professional service" means labor, effort, or work that requires an elevated
degree of specialized knowledge and discretion, including labor, effort, or work in the field of:

(a) accounting;

(b) administrative law judge service;

(c) architecture;

(d) construction design and management;

(e) engineering;

(f) financial services;

(g) information technology;

(h) the law;

(1) medicine;

(j) psychiatry; or

(k) underwriting.

(62) "Protest officer" means:

(a) for the division or a procurement unit with independent procurement authority:

(1) the head of the procurement unit;

(i1) the head of the procurement unit's designee who is an employee of the procurement
unit; or

(ii1) a person designated by rule made by the applicable rulemaking authority; or

(b) for a procurement unit without independent procurement authority, the chief
procurement officer or the chief procurement officer's designee who is an employee of the
division.

(63) "Public corporation" means the same as that term is defined in Section 63E-1-102.

(64) "Public entity" means any government entity of the state or political subdivision of

the state, including:
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(a) a procurement unit;

(b) a municipality or county, regardless of whether the municipality or county has
adopted this chapter or any part of this chapter; and

(c) any other government entity located in the state that expends public funds.

(65) "Public facility" means a building, structure, infrastructure, improvement, or other
facility of a public entity.

(66) "Public funds" means money, regardless of its source, including from the federal
government, that is owned or held by a procurement unit.

(67) "Public transit district" means a public transit district organized under Title 17B,
Chapter 2a, Part 8, Public Transit District Act.

(68) "Public-private partnership” means an arrangement or agreement, occurring on or
after January 1, 2017, between a procurement unit and one or more contractors to provide for a
public need through the development or operation of a project in which the contractor or
contractors share with the procurement unit the responsibility or risk of developing, owning,
maintaining, financing, or operating the project.

(69) "Qualified vendor" means a vendor who:

(a) is responsible; and

(b) submits a responsive statement of qualifications under Section 63G-6a-410 that
meets the minimum mandatory requirements, evaluation criteria, and any applicable score
thresholds set forth in the request for statement of qualifications.

(70) "Real property" means land and any building, fixture, improvement, appurtenance,
structure, or other development that is permanently affixed to land.

(71) "Request for information" means a nonbinding process through which a
procurement unit requests information relating to a procurement item.

(72) "Request for proposals" means a document used to solicit proposals to provide a
procurement item to a procurement unit, including all other documents that are attached to that
document or incorporated in that document by reference.

(73) "Request for proposals process" means the procurement process described in Part
7, Request for Proposals.

(74) "Request for statement of qualifications" means a document used to solicit

information about the qualifications of a person interested in responding to a potential
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procurement, including all other documents attached to that document or incorporated in that
document by reference.

(75) "Requirements contract" means a contract:

(a) under which a contractor agrees to provide a procurement unit's entire requirements
for certain procurement items at prices specified in the contract during the contract period; and

(b) that:

(i) does not require a minimum purchase amount; or

(i1) provides a maximum purchase limit.

(76) "Responsible" means being capable, in all respects, of:

(a) meeting all the requirements of a solicitation; and

(b) fully performing all the requirements of the contract resulting from the solicitation,
including being financially solvent with sufficient financial resources to perform the contract.

(77) "Responsive" means conforming in all material respects to the requirements of a
solicitation.

(78) "Sealed" means manually or electronically secured to prevent disclosure.

(79) "Service":

(a) means labor, effort, or work to produce a result that is beneficial to a procurement
unit;

(b) includes a professional service; and

(c) does not include labor, effort, or work provided under an employment agreement or
a collective bargaining agreement.

(80) "Small purchase process" means the procurement process described in Section
63G-6a-506.

(81) "Sole source contract" means a contract resulting from a sole source procurement.

(82) "Sole source procurement" means a procurement without competition pursuant to
a determination under Subsection 63G-6a-802(1)(a) that there is only one source for the
procurement item.

(83) "Solicitation" means an invitation for bids, request for proposals, request for
statement of qualifications, or request for information.

(84) "Solicitation response" means:

(a) a bid submitted in response to an invitation for bids;
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(b) a proposal submitted in response to a request for proposals; or

(c) a statement of qualifications submitted in response to a request for statement of
qualifications.

(85) "Special service district" means the same as that term is defined in Section
17D-1-102.

(86) "Specification" means any description of the physical or functional characteristics
or of the nature of a procurement item included in an invitation for bids or a request for
proposals, or otherwise specified or agreed to by a procurement unit, including a description of:

(a) arequirement for inspecting or testing a procurement item; or

(b) preparing a procurement item for delivery.

(87) "Standard procurement process" means:

(a) the bidding process;

(b) the request for proposals process;

(c) the approved vendor list process;

(d) the small purchase process; or

(e) the design professional procurement process.

(88) "State cooperative contract" means a contract awarded by the division for and in
behalf of all public entities.

(89) "Statement of qualifications" means a written statement submitted to a
procurement unit in response to a request for statement of qualifications.

(90) "Subcontractor":

(a) means a person under contract to perform part of a contractual obligation under the
control of the contractor, whether the person's contract is with the contractor directly or with
another person who is under contract to perform part of a contractual obligation under the
control of the contractor; and

(b) includes a supplier, distributor, or other vendor that furnishes supplies or services
to a contractor.

(91) "Supply" means a good, material, technology, piece of equipment, or any other
item of personal property.

(92) "Tie bid" means that the lowest responsive bids of responsible bidders are

identical in price.

-26 -


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=17d-1-102&session=2019GS

803
804
805
806
807
808
809
810
811
812
813
814
815
816
817
818
819
820
821
822
823
824
825
826
827
828
829
830
831
832
833

02-25-1910:29 AM H.B. 409

(93) "Time and materials contract" means a contract under which the contractor is paid:

(a) the actual cost of direct labor at specified hourly rates;

(b) the actual cost of materials and equipment usage; and

(c) an additional amount, expressly described in the contract, to cover overhead and
profit, that is not based on a percentage of the cost to the contractor.

(94) "Transitional costs":

(a) means the costs of changing:

(1) from an existing provider of a procurement item to another provider of that
procurement item; or

(i1) from an existing type of procurement item to another type;

(b) includes:

(1) training costs;

(i) conversion costs;

(i11) compatibility costs;

(iv) costs associated with system downtime;

(v) disruption of service costs;

(vi) staff time necessary to implement the change;

(vii) installation costs; and

(viii) ancillary software, hardware, equipment, or construction costs; and

(c) does not include:

(1) the costs of preparing for or engaging in a procurement process; or

(i1) contract negotiation or drafting costs.

(95) "Trial use contract" means a contract for a procurement item that the procurement
unit acquires for a trial use or testing to determine whether the procurement item will benefit
the procurement unit.

(96) "Vendor":

(a) means a person who is seeking to enter into a contract with a procurement unit to
provide a procurement item; and

(b) includes:

(1) abidder;

(i1) an offeror;
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(ii1) an approved vendor;

(iv) a design professional; and

(v) a person who submits an unsolicited proposal under Section 63G-6a-712.
Section 11. Section 63G-6a-804 is amended to read:

63G-6a-804. Purchase of prison industry goods.

(1) As used in this section, "applicable procurement unit" means a procurement unit

that is not:
(a) a political subdivision of the state; or
(b) the Utah Schools for the Deaf and the Blind.
[(D] (2) (a) [A] An applicable procurement unit [thattsotapotiticalsubdiviston]

shall purchase goods and services produced by the Utah Correctional Industries Division as

provided in this section.

(b) A [poltticalsubdivistonrofthestate] procurement unit that is not an applicable

procurement unit may, and is encouraged to, purchase goods and services under this section.

(c) A procurement unit is not required to use a standard procurement process to
purchase goods or services under this section.

[t2)] (3) On or before July 1 of each year, the director of the Utah Correctional
Industries shall:

(a) publish and distribute to all procurement units and other interested public entities a
catalog of goods and services provided by the Correctional Industries Division, including a
description and price of each item offered for sale; and

(b) update and revise the catalog described in Subsection [2}] (3)(a) during the year as
the director considers necessary.

[3] (4) (a) [A] An applicable procurement unit [thattsnotapotiticatstbdivistonof
the-state| may not purchase any goods or services provided by the Correctional Industries
Division from any other source unless it has been determined in writing by the director of
Correctional Industries and by the procurement officer or, in the case of institutions of higher
education, the institutional procurement officer, that purchase from the Correctional Industries
Division is not feasible due to one of the following circumstances:

(1) the good or service offered by the division does not meet the reasonable

requirements of the procurement unit;
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(i1) the good or service cannot be supplied within a reasonable time by the division; or

(i11) the cost of the good or service, including basic price, transportation costs, and
other expenses of acquisition, is not competitive with the cost of procuring the item from
another source.

(b) In cases of disagreement under Subsection [(3}] (4)(a):

(1) the decision may be appealed to a board consisting of:

(A) the director of the Department of Corrections;

(B) the director of Administrative Services; and

(C) aneutral third party agreed upon by the other two members of the board;

(i1) 1in the case of an institution of higher education of the state, the president of the
institution, or the president's designee, shall make the final decision; or

(i11) in the case of any of the following entities, a person designated by the applicable
rulemaking authority shall make the final decision:

(A) alegislative procurement unit;

(B) ajudicial procurement unit; or

(C) apublic transit district.
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